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1. A private act acquires no authenticity from the fact of its being 


acknowledged before and recorded by the parish judge. Delogny vs. Smith, 418 


AMENDMENT. 
1. If the cause of action be stated ex delicto, an amendment which alleges 


a contract or quasi contract, cannot be received........ Wood etal. vs. Foster, 338 


2. An answer cannot be amended, after the rendition of judgment. 


Janes vs. Richard, 486 


APPEAL. 


‘ 
1. The clerks of courts have no authority given them to grant appeals ; and 
the exercise of such an authority is an unwarrantable assumption of power 
and a nullity..............csseeesseseees sanaiveadeten cedces Jeune vs. Jeffrien’s Heirs, 


2. Where the order granting an appeal is a nullity, the appellee may file 
his exceptions to dismiss the appeal at any time before the cause is called 
for argument,,......+..s.see.00. PC CO COMET MMe « csanwtevenicgecess 


3. Where an appeal is granted, and an order requiring the appellant to 
give bond, exceeding the judgment by one-half, if to stay execution ; or for 
one hundred dollars; if only to cover costs; and it is taken in the form of a 
suspensive appeal, but for a sum little short of that required by the order, 
the appeal will be retained as ha devolutory one.... Emerson vs. Fox, 


4. Unless the appeal is taken fin the special judgment, its merits 
cannot be gone into on an appeal from the general one of homologation, but 
has the force of res judicata Fulton et al. vs. Curtis et al. 


5. Where the case depends mainly on matters of fact, the Supreme Court 
will allow great weight to the verdict of a jury, which must be necessarily 


178 


192 
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increased when a party is brought before the Court of Appeals with the 
benefit of two verdicts in his favor................sseseees Cornie vs. Le Blanc, 213 


6. The appeal will be dismissed unless a bond be given. 
Daboval vs. Daboval, 237 


7. The record of appeal must be filed on the return day, or within three 
days after, although by the rules of court, the cause cannot be tried for 
UE I RG nosis ical salts ns +000 oregon: Bell vs. Williams, 250 


8. The pendency of a rule in the court from whence the appeal is taken 
does not authorise the clerk to discontinue preparing the transcript of the 
IG ino saligre no sae i RB na margincninenseaomayael Maignan vs. Glaise, 257 


9. If the appellant fail to give proper security on a suspensive appeal, 
the appellee cannot take out execution until after ten days notice-............ ib. 


10. Where the case turns entirely on matters of fact, the verdict of a jury 
will not be disturbed, unless manifestly wrong...... ........ Nott vs. Kincaid, 268 


11. Where the matter in dispute does not exceed three hundred dollars, 
the appeal will be dismissed................cccscceccssscecseres Cason vs. Chaney, 269 


12. Where the case turns upon a question of fact, although the evidence 
be contradictory, the Supreme Court will presume that the jury did justice. 
Eilis vs. Michaud, 288 


13. Where the elerk certifies the record incorrectly, the appellant may 
havea certiorart to correct er Trenchard vs. Elderkin, 294 


14. A certificate from the clerk, that the foregoing thirty-two pages 
contains a full and complete transcript, does not authorise the Supreme 
Court to examine the case on its merits................ .sssseeescseceeesecsceecees ib. 


15. The judge cannot make out a statement of facts after the appeal is 
granted, nor can he after that time amend the record, by certifying to facts 
not taken down and placed on the record at the trial..............ccc0seesees oe =O. 


16. Facts necessary to the understanding of a bill of exceptions, must be . 
made out at the trial and reduced to writing, or if there be documents filed 
with the clerk, the judge cannot certify them, months after the appeal is 
IE 5 iti tee re mesons umeiepenianpengelpen aiees. nlteaaaeaa ab. 


17. The appeal must be dismissed, if the pleadings and evidence on the 
record do not enable the Supreme Court to test the correctness of the 
decision of the first judge..................+..... Dufau vs. Deflechier’s Syndic, 304 


18. Whether any creditor may appeal from a judgment against the 
IES iiss ssi eal o wins vniiinteniinnss dadenete a apacal tala apien tice ab. 


19. A third possessor may appeal from an order of seizure and sale, and 
is not driven to his remedy by injunction.......... McDonough vs. Zacharie, 313 
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20. A certificate of the clerk that the transcript contains the proceedings 

on file and of record, will be presumed to contain the whole proceedings, 

and may be read in evidence.,...............ceceesesee cesses’ Peck et al. vs. Gale, 320 


21. If the moral evidence be strong, the Supreme Court will in certain 
eases be induced to remand the cause for a new trial. 
Suares vs. his Creditors, 341 


22. The Appellate Court will not examine into the complaint of counsel 
as to errors of the court below, unless there be a prayer for relief. 
Powers vs. Steamboat Patriot et al. 347 


23. Where a cause turns upon the materiality of certain facts, and the 
Supreme Court are unable to reconcile the verdict with the weight of 
evidence, the cause will be remanded......... Curell vs. Insurance Company, 353 


24. Where the case comes up without any statement of facts, if it be 
shown that the judge promised to make one, but died without doing so, the 
case will be remanded for a new trial........ ............00. Dolliole vs. Azenia, 369 


25. The article 573 of the Code of Practice, does not require that error to 
the prejudice of the appellant, be stated in the petition of appeal............ » td. 


26. If on a question of fact the Appellate Court differ with the judge 
below, his judgment will be reversed ................... Courcelle vs. Lausans, 361 


27. After a cause has been twice remanded from the Supreme Court, it 
eannot be sent back again to enable one of the parties to give further 
QUIEN O Rises ie «os co sisivve dain as cene steve bith cabs TEMAS creel Daquin et al. vs. Coiron, 387 


28. If there be sufficient time, the Appellee must be cited before the 
Court of Appeals at its next term, or the appeal will be dismissed. 
Bains vs. Higgins, 440 
29. If one of the parties to a suit dies, after final judgment, the right of 
appeal devolves on his heirs or legal representatives, and without their 
consent, canuot be legally exercised by any other person, except those pro- 
vided for by article 571, Code of Practice...................Stith vs. Winbush, 442 


30. The attorney cannot take an appeal after the death of his client...... ib, 


31. Appeals may be taken from all final judgments, so they may from 
interlocutory decrees, when the latter have a direct tendency to produce an 
irreparable injury to the appellant.....:......+......000+ Poydras vs: Tusson, 443 


32. The certificate of the clerk, that the record contains a true, full and 
complete transcript, will not authorise the Supreme Court to examine a 
Re Oe MM OTN evo sks cs csecasscccacuatedss davsaseececteat Monroe vs. McMicken, 446 


33. The appeal will be dismissed, unless it appears that the sum in 
dispute is of the value of three hundred dollars...............cseesseeeereseeseeens ib. 
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34. The certificate of the clerk, that he has given a complete transcript of 
the record, does not enable the Supreme Court to examine the case on its 
ST ne ee ee eT Hodge vs. his Creditors, 454 


35. Where it is clear, all the evidence has not been put on record, the case 
should not be remanded for the judge’s certificate. But where it is 
doubtful, it should be to see if the judge can give the certificate.............. ab. 


36. The appeal must be made returnable to the next term of the Supreme 
Court, immediately succeeding the term of the court, when the judgment 
WAN PRONOUN Sy. 524.550 catescncesoeesesscccecssees Campbell et al. vs. Winbush, 467 


37. Whether after a cause has been set down for trial, it be too late to 
Mis Gee. Gm ss iisiceiniine -narsicezecvieinrabddeiic « pisiese squenge 467 


38. Where the Supreme Court differ with the jury, on a question of 
fact, the cause will be remanded................c000 seeeseees Smith vs. Buzzard, 469 


39. Where all the testimony does not come up with the record, the 
Supreme Court will not reverse the judgment for defects in the evidence, 
which might have been cured by the absent testimony...... Love vs. Banks, 480 


40. The Supreme Court cannot look beyond the judgment, which must 
be affirmed, if found to be correct...... Seccensnseareese Gaienne et al. vs. Hepp, 515 


ATTACHMENT. 


1. The extraordinary remedy, or proceeding by attachment, must strictly 
pursue all the forms of law, prescribing the mode of issuing the process and 
seizing the property of the debtor, on pain of nullity......... Lacy vs. Kenley, 16 


2. In obtaining an attachment writ on affidavit filed, the petition must, 
as a matter stricti juris, be filed the day succeeding, when it does not precede 
the writ, otherwise the whole proceeding will be null and void............... ib- 


3. Before the act of 1828, amending the Code uf Practice, the petition 
necessarily preceded the writ of attachment. Now it may follow in quick 
succession, at least the day after......... fie Si cn os'e ceeds Sasa des encenucuvg wees wuoaak owe ab. 


4. Attachment bonds must be taken for a sum exceeding by one-half in 
amount, the sum claimed by the attaching creditor. If taken for a less sum . 
the attachment will be dismissed and judgment of non-suit given for the 
MUONS ios oo ssccccciwece sic cosieeetete-seashetsceed Williams vs. Barrow, 57 


5. There is an error in translating the article 245 of the Code of Practice, 
from the French into English, where it says that attachment bonds must be 
given “for a sum exceeding one-half of the sum claimed,” &c.; the true 
construction requires it to exceed by one half the amount claimed in the 
FO eicnt teres: socmntpreitonssseresinennyneqeiennninennsegumabiiontsinaaniuntneiis 1b, 


6. An attachment will not lie against property in the parish of Rapides, 
when the defendant resides, and personal service of a citation is made on 
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him in another parish, although the affidavit states he is about permanently 
to leave the state.. .............ccscesecreseseeeseceesrereeaseees Thomas vs. Dizon, 125 


7. A provisional seizure of property in an attachment suit, subjects it to 
the payment and satisfaction of whatever judgment the attaching creditor 
may obtain, in preference to other creditors or claimants.. Emerson vs. Fox, 178 


§. The attaching creditor has a right to be paid in preference to the con- 
signee, unless the latter has received a bill of lading, prior to the service of 
Tp QUINONE. i. Seis csi. sc steravnstnones 090 eessererccestinnee Lee vs. Davis, 561 


ATTORNEY AT LAW. 


1. An attorney at law, who attends a board of commissioners and obtains 
the confirmation of the title to a valuable tract of land, may receive a part 
of the land in payment of his services, without incurring the penalty of the 
law, prohibiting attorneys from making bargains with their clients for a 
share of the property gained in a suit or depending on its result 
Brent vs. Reeves, 6 


2. An attorney at law may enter into any contract, that any other person 
may, for services rendered out of court, and not connected with his duties 
Ob Abeta OE NN 8 ssc caiiensecenayerneesssdeseasincoass cd vecsenncsdeebanibdooaatade ab. 


3. An attorney has no right to carry on a suit after the death of his client. 
In such case, the heirs must be cited.............Bourguinon vs. Boudousque, 526 


AWARD. 


1. The court can only confirm or reject the.award entirely, unless an 
appeal be taken from the decision of the arbitrators,......Janes vs. Richard, 486 


BAIL. 
1. A judgment cannot be had against the bail, unless one has been had 
against the principal..........00se.cscesecscevessecesccescoscoeneses Walls vs. Smith, 498 
BANKS. 


1. The making of discounts, under the charter of the Louisiana Planters 
Bank, was an operation requiring an act of the board. It could not, there- 
fore, be committed to any agent or agents of the board. 

Percy et al. vs. Millaudon et al. 568 


2. The direction had no authority to reduce the capital.................. oes, 4-8 


3. Directors, apprehensive of a suit from the stockholders, could not 
legally appropriate money of the bank to the fee of counsel..................... ab. 


4. Directors of a bank, are personally responsible for damages resulting 
to the bank, from their acts or neglect, and the measure of damages is the 
Cea AE RIG aii siens Scencvsindecestet sdctncnneiuctatinedeacnunbans Wisessecabine ab. 
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5. In Louisiana they are responsible for their ririle share only, and not in 
solido, but they are not responsible for an error of judgment, when duty 
compels them to choose between difficulties; and the case is one, in which 
doubts may be reasonably said to exist. But when the error is gross, the 
necessity, not apparent, and the consequences fatal, they are answerable.... 568 


CARTS. 
1. Carts which a man uses for his own purposes in hauling water for sale, 
are not vehicles for hire..................sseeseee Lafferranderie vs. Mayor et al. 246 


CIVIL CODE. 


1. The article 3484 of the Civil Code should, by analogy, be extended to 
cases in which the plaintiff erred in the manner of bringing his suit. 
Prall vs. Peet’s Curator, 214 


2. The article 2509 of the Code, does not apply to a workman who under- 


takes the construction of a mill...................scceeseeeees Lobdell vs. Parker, 328 
CHAMBERS. 
1. A judge is not authorised to cite parties before him, and try a cause 
GF GUIEIIIBID co has cs ccdesshocesc ove scecucswenceoceecehcsscetse serene Love vs. Banks, 480 
CONTRACTS. 


1. In commutative contracts, where the reciprocal obligations are to be 
performed at the same time, or one immediately after the other—if one 
party goes on to perform his part; but does not complete it as agreed on— 
and the other receives the thing contracted for, he is bound to pay the value 
in the condition it is delivered...............csssseseccseseee Loreau vs. Declouet, 1 


2. So if A stipulate with B to build him a sugar house, for a certain 
price; and B agrees to pay it when the work is completed, and furnish 
materials—if A fails to complete the work in the manner stipulated, yet if 
B use the sugar house, he is bound to pay the value of the labor he has 
Gmetad ce Bq... coccerccrceienes segue ypapingausecese ceveves rstneteneeieS Ibid, 4 


CONSIGNEE. 


1. The qualified property which vests in a consignee, authorises him to 
maintain an action for the recovery of its possession or its value. But 
whether he can legally support such an action, against any other person 
except the one to whom he delivered the property for safe keeping, or the 
actual possessor at the time of instituting the suit—Quere ? 

Fowler vs. Cooper et al., 215 


2. The contract of affreightment, does not impose on the owner of the 
vessel the obligation to deliver merchandise at the residence of the consignee. 
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This duty is accomplished by delivering the merchandise at the usual place of 
MEAD 8 a5i 25m. S Meecicae dec vedsccacestnevussetbuss candied Kohn vs. Packard, 224 


3. Notice to the consignee, of the time and place, when and where the 
goods are to be landed, is indispensably neeessary..............-.:s+e000++ eronae ib. 


4, Notice in the newspapers of the time and place of landing goods from 
a vessel, is not such a notice as places the goods at the risk of the consignee, 
unless knowledge of that notice, be brought home to'him...................+ - tb. 


5. Where the notice is not personal, the captain has a right to store the 
goods at the costs of the consigmee.......:.........csssscoseseescsesecessscessereeses ab. 


6. A consignee to whom goods are consigned, has no privilege on them 
for a debt previously contracted by the consignor.......... Collins vs, Austin, 301 


7. His privilege, as a consignee, is confined to advances made upon the 
Mention] property CamsiQMeee oo. 5c5. occ cvcccucceses cocvctbercésedtescesscsogbesensn® ib. 


CONTINUANCE. 


1. The affidavits made to obtain a continuance of a cause, make no part 
of the allegations which form the contestatio lites ; so, that disclosures made 
in them of the existence of a written title or other facts, do not change the 
legality of parole evidence being introduced without accounting for the loss 
of the written evidence ...............000sssceeesses esesereeseen ss Qcket vs. Hooper, 104 


2. A party cannot cure defects in one affidavit, for a continuance, by 
making a second, in relation to facts within his knowledge, when the first 
WAS CWE Wiican. Sine gasib csi ovecdnendtatareeannias pirate Bell vs. Williams, 447 


CITATION. 


1. Service on the master of a boat, put in command by the vendees after 
the sale to them, cannot be considered as a service on the vendor. 
' Gaszam vs. Wright, 449 


2. Where the owner is known, and in the state, the citation must be 
served on him, and cannot be legally made on the master ...,....... Pindakers oo 0b. 


COMMUNITY. 


1. Slaves acquired in Mississippi, where no community of property exists, 
belongs to the husband; and if alienated by his widow even to pay a just 
debt, the heirs of the husband can recover them and their increase from 

_ the vendee............+05 endpuahronuidinines eniiieion acti Burney et al. ve, Lamothe, 195 


* 
2. When the surviving spouse and the heirs of the deceased, suffer the 
common property to remain undivided, the profits take the nature of the 


77 
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capital, and are equally subject to the rules which govern partitions, and no 
prescription runs thereon. .oe..........++ Stas tooeestuteens dean Gosselin vs. Abat, 549 


COURTS, (their Powers.) 


1. The courts of the state have an undoubted right of inquiring into and 
pronouncing upon the constitutionality of the acts of the legislature ; but 
the power is a delicate one, and will never be used except in cases where the 
administration of justice demands it.......................... Went vs. Morgan, 311 


CORPORATION OF NEW-ORLEANS. 


1. The mayor of the city of New-Orleans may order the demolition of 
works and buildings, which impede or interrupt the use of a passage along 
the river, in places to which the public have a right of way. 
, Henderson et al. vs. Mayor et al., 563 


CO-DEFENDANTS. 


1. Co-defendants are not entitled to separate trials. The Code of 
Practice, articles 181-2, does not give them a right thereto; and the articles 
of the Civil Code, 2080-1, relate only to joint, and not to joint and several 
CN ei htcelig is cntiiepiniesmp dane c Prall vs. Peet’s Curator, 275 


DEMAND. 


1. A note payable in cotton at some convenient gin, if no particular gin 
or place is agreed on, must be demanded at the domicil of the debtor. 
Hunter vs. Spurlock, 97 


2. A demand on the debtor to put him in mora, does not require that the 
notice should be personal. It is sufficient that the protest or demand in 
writing be lef} at his Gommballl......x.20i00< <..0.<c0ccvessecserensee senses ronsnedmesen oo ab, 


3. It is not necessary that the demand be made on the debtor the day the 
note, falls due, to put him in mora, or to give effect to the obligation........ - 4. 


4. The rules established by the Code of Practice, in relation to a real 
tender, do not apply to the case where a debtor is to be put in mora. 
Wilbor vs. McGillicuddy, 382 


5. A demand on the debtor, in order to put him in delay, requires no par- 
ticular form, it is sufficient if the rule be substantially complied with. 
Wilbor vs. McGillicuddy, 382 
6. The notification ought to contain a demand of performance on the part 
of the debtor, and announce a readiness on that of the creditor, to do what 
the agreement ne ee NRE T TET MEE EET ORT EE ee eee OF eee ROTTS ib. 
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7. The debtor cannot require of the creditor.to prove his ability, to com- 
ply with his part of the agreement, unless that fact be put in issue by the 
pleadings, and whether that inability might not be alleged as matter of 
defence, or in mitigation of damages ?—Quere..............cecseseeceseees ceante 382 


DAMAGES. 


1. If an insufficient mill be constructed, damages will be decreed, though 
the party be not put in mora—neither can he avail himself of his want of 
RE Ea ashes cecoubeh }eonnouensWeetied eb hcckebecstogeatenl Lobdell vs. Parker, 328 


2. Whether the plaintiff claims the thing, or the price that represents it, 
the rule is the same as to damages..................0s006 McCombs vs. Dunbar, 517 


DILIGENCE. 


1. The diligence of which the law speaks, is not the doing of every thing 
possible, but every thing which is reasonable.................. Beil vs. Williams, 447 


2. A party has no right to require his adversary to do every thing within 
the reach of industry to accomplish, in order to have the case ready for trial 
the first term, usual diligence is all that can be demanded. ab. 


DONATION. 


1. By the 904th article of the Louisiana Code, a donation of real estate 
and slaves, reverts to the donor, if the donee die first, and these objects are 
found in the succession..............sseceee veces Prejean’s Heirs vs. Le Blane, 19 


2. And this is the case where the donee dies before the donor, leaving 
posterity, according to the English text of the code. In the French text, the 
ascendant or donor only inherits, when the donee, or descendant dies first, 
WithhQWE POOP: 6 555505550 5. Oe Sean cadc cece ce tb ccubeeakenen deedee vibes tb. 


3. So where the mother made a donation to her daughter, who afterwards 
died, leaving a child which died in thirteen days after its mother—the 
donor or grandmother of the child being yet alive, inherited the property of 
the donation, to the exclusion of the father of the child...................es000- ib. 


DOWER. 


1. Where the sole heir of a succession has sold a part of the real estate; 
and afterwards suit is instituted to recover the wife’s dof, or dower, which 
is referred to arbitrators who decide that the whole of the land and real 
property of the succession, “not heretofore disposed of,” be sold to satisfy 
the claim for dower, the portion first sold by the heir will (under the 
decision) be exempt from the wife’s claim, although she had a tacit 
mortgage on all the estate for her dower...............Brent vs, Reeves ef Gl. 5 
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2. The wife being entitled to dower from her husband’s estate, does not 
authorise her to sell any of the slaves belonging to it; and such sale will 
not affect the right of the heirs of the husband to the property sold. 
Burney et al. vs. Lamothe, 195 


ERROR. 


1. An error on the part of arbitrators in relation to the facts on which 
their judgment was rendered, cannot control the decretal part of that judg- 
ment. The judgment must be carried into effect according to the plain 
import of the language used.......... weer card cocescescesees Brent vs. Reeves et al. 6 


2. Aclerical error in the return of a sheriff,.will not vitiate it. 
Bell vs. Williams, 25¢ 


ERASURE. 


1. An erasure of the name of the maker of an obligation by a third party, 
cannot affect the rights of the proprietor of it; but in cases of this kind 
the difficulty is in making proof that the erasure was made by a third 
party. This must be shown before the proprietor can recover ona note 
where the maker’s name is erased.............. Solibellas vs. Reeves’s Curator, 53 


EVICTION. ~ 


1. The vendee of one of several co-proprietors of a tract of land, among 
whom a partition has taken place, cannot in case of eviction, demand from a 
vendee of another of the co-proprietors a portion of the land sold to him. 

His remedy is by action of warranty against his vendor. 
. Compton vs. Mathews, 128 


2. The vendee who has enjoyed the fruits, cannot when evicted, claim 
interest on the money advanced by him, and when he has not paid the 
purchase money, he owes interest........ liipick a wenenisiangions Daquin vs. Coiron, 387 


3. If before eviction, part of the slaves.sold, die, the loss must be borne 
I iacicchcnssenisrevicesoseeenemarinitibewe ssinirtahoone speoesercoceces oe 60d. 


4, The buyer has a right to rescind the sale, when the part of which he is 
evicted, is of such consequence in relation to the whole, that it is not to be 
presumed he would have bought the one, without the other.................. oe 0. 


5. Under the old code it was eviction, and not the danger of it, which 
furnished grounds for an action of warranty......./.........Bessy vs. Pintado, 488 


6. Neither does it amount to an eviction, if a survey be made of that 
portion of the tract which was confirmed...............ssceseceesssesecsesseenaees ab. 


7. The sale of land under a Spanish grant is not void, because the 
United States refused to confirm it, nor does that circumstance amount to 
GR CVI OMa a... ccrsseicccccccsecncnesecvcesceteccscvepecececsvsvesssessnsdeeeseeeiee coe 00. 
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8. lt is not the augmentation made to the worth, at any portion of time 
the land was in possession of the person evicted, but the additional value at 
the time of the judgment of eviction, above that at the time of the loss of 


PAGE. 


possession, which the owner must pay for...............+ .. Elliott vs. Labarre, 541 


9. The claim of the party evicted, against his vendor, is the value of the 
property at the time of eviction, and the sums he has been compelled to pay 
Gok TR WI OI 5. snk shis case ncn > cnnscnpnonsteden staat bcdeandaeieeamneiean eee 


10. If the sum paid for the land by the party evicted, has extinguished a 
debt of the owner of the land, the latter must allow it, but without interest, 
as the party was compensated in this respect by the fruits........... anoeseetee 


EVIDENCE. 


1. Parole evidence is admissible to show that the wife authorised her 


husband to receive her paraphernal estate; or, having received it, that she . 


permitted him to do so, and ratified his acts...... Riecises Borel vs. Borel et al. 


2. The fact of marriage may be proved by circumstantial testimony, and 
by general reputation, cohabitation and long residence together. 
Taylor vs. Swett, 


3. Parole testimony is admissible to prove to the laws and customs of 
another state in relation to the celebration and presumption of marriage... 


4. Where claims are set up to certain lands which were granted and 
assigned by the Spanish government to the settlers at Nueva Iberia, for 
their use; tradition and hearsay parole testimony is insufficient to establish 
their claim to the locus in quo, although their claim is upwards of thirty 
FONG TE els ocd ings qe sqsccsecenestenscogipene Le Blanc et al. vs. Vietor et al. 


5. Parole evidence has been admitted to prove the existence of a Spanish 
grant, when the evidence of the case showed an allotment of a certain spe- 
cific quantity of land, separated by metes and bounds from the balance of 
the public domain, and assigned in full property and dominion, and pos- 
sessed continuously for a considerable number of years...... nti ai Sevan 


6. In acase where the register of the land office was interrogated, and in 
his deposition and answers to interrogatories embodied a letter received by 
him from the commissioner of the general land office, relating to the title of 
the land in contest between the parties, it was held admissible in evidence 
to prove rem ipsam, that is to say that it had been written, and the agent of 
the vendor had ordered the payment of the purchase money. 

Godeau vs. Phillips, 


7. A defendant cannot sustain a claim to property on the ground that he 
is a judgment creditor and entitled to a preference, unless he establishes the 
fact of his being a judgment creditor, by exhibiting an authentic copy of 
such judgment in evidence,............seeecereeeeecnenen seats Lum vs. Kelso et al. 


ab. 


59 


64 
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8. The copy of a copy of a judgment is inadmissible in evidence........ 


9. Where the wife sues to rescind a contract made by her on the ground 
that she was not duly and legally authorised to make it, she is not bound to 
_prove she was not authorised. It is a negative proposition which throws 
the burthen of proof on the defendant............ -.Dranguet vs. Prudhomme, 


10. There are negative propositions which can be proved ; such as proving . 


a man was not at a particular place on a certain day, by showing he was at 
another, so great a distance as to render it impossible to be at both; or 
where the negative can be established by proving an affirmative inconsistent 
with a eee ee eeeeeeesee SSK SeH HSS HEHEHE SESH SHEESH SESE E @teetoe seeee eeeeeereeee @eeeee 


11. It is a general rule that he who affirms must prove; but there are: 


many negative propositions, which it is impossible to prove, such as the 
non-existence or the non-performance of things, which in many instances 
defy all proof. o0.........csccsseseseees SBOP ER LIS a 00s dschaeibal EINE Li gies . 


12. So when the wife, who is forbidden to contract, makes a contract 


without being authorised, and sues to set it aside because she was not 
authorised, it is impossible for her to prove she was not. It devolves on 
the opposite side to show that she was................c:csscsescecsssceesesseeceeees 


13. The rules of evidence in this state are not drawn from Spanish juris- 
prudence. Where a married woman avers she was not authorised by the 
parish judge, or her husband, to make a contract, the burthen of proof 
that she was authorised, is thrown on the party claiming the benefit of the 
COMTI ei ccceaseccee cdsccccsecone Seccceuceurceccucseceeecucddsbecbecseveceesesdcesces ib. 


14. The law not merely requires proof from the party holding an affirma- 
tive, because it is impossible to prove the negative ; but because it does not 
admit of the direct and simple proof, of which the affirmative is capable.. 


15. When the existence of an instrument is admitted by the exception, or 
appears from the record, and its loss proved by the oath of the party, cor- 
roborated by circumstantial proof, parole testimony of its contents may be 
ible Asti d ebiascetiervmevaeinievensesvemiinnipaneniite Com pton vs. Mathews, 


16. The act of partition of an estate made and acknowledged before a 
notary of another state, when it is offered in evidence as an exemplification 
of office books, must have the notarial seal of the notary affixed, with the 
certificate and great seal of state of the governor, that the notary is duly 
commissioned, &c.; to authorise its admission as evidence in the courts of 
Cie MRR. i ssuscesncese giv onlcdissucded ves eeNvescesvewsss seeeeeees Phillips vs. Flint, 


17. The protests of bills of exch ange are, by commercial law and usage, 
received as evidence, without inquiry of the notary’s capacity to make them, 
or a certificate that he is duly commissioned, &c. even when made in 
I eM sn csiscsccccccccossosesssssoseoneriesapnopeessoesccesee 


64 


74 


86 





 — 











PRINCIPAL MATTERS. 615 
PAGE. 
18. An act of partition acknowledged before a notary in another state, 
and offered as evidence in this, as an exemplification of office books, or as ~ 
an authentic record, must have the notarial seal affixed, with a certificate of 
the governor and great seal of state, that the notary is duly commissioned 
as such, before it is admissible in evidence................0+0¢ eye asain ib. 151 





19. Parole evidence is admissible to prove that verbal sales of slaves in 
the state of Mississippi, accompanied by delivery, are valid and binding. 
Madry vs. Young, 160 


20. In a sale of a tract of land for a certain price, it is stipulated that the 
vendor is not to make a title until complete payment of the price by the 
vendee. Proof of payment may be made by parole testimony to show a 
performance of the condition on which the title was to be made. 

Wells’s Heirs vs. Compton et al. 164 


21. Every fact en pais is susceptible of being proved by witnesses. Ifa 
conveyance is made on condition that the alienee shall build a house, proof 
of the performance of the condition must necessarily be made by witnesses. 1b. 


22. Payment may be proved by parole testimony of the declarations of 
the payee made in his life-time that he had been fully paid, and by the 
presumptions arising from circumstantial testimony and lapse of time....... ib. 


23. After producing the execution, it is neeessary to show the judgment 
on which it issued.............c.cscee Secseseees setsersaanine Casanova vs. Aregno, 211 


24. Where the claim exceeds five hundred dollars, the testimony of a 
single witness will not avail without corroborating circumstances. 
Cornie vs. Le Blane, 213 


25. Matter occurring after the suit is commenced, may be given in evi- 
dence, but a recognitive act cannot affect the rights of third parties, acquired 
previous to the recognition....,........s0ssscscesesserenerners Newsom vs. Adams, 231 


26. In a petitory action the plaintiff must recover upon the strength of 
his own title; and it makes part of that strength that he should show that 
his title covers the land in dispute......... ..........00e.005 Swift vs. Williams, 234 
/ 


27. Between a bona fide holder under regular endorsement, the con- 
sideration of the note cannot be legally inquired inte, in sueh a manner as 
to affect the interest of the endorsee by destroying its validity, or throwing 
embarrassments in the way of recovery against the maker or endorsers. 
, Abat vs. Gormley, 238 


28. In an action to rescind the sale of a tract of land, on the ground of 
lesion, the defendant will be permitted to prove the fluctuations in price to 
which. landed property in the same section of country was subject at the 
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PAGE, 
time of the sale; and the plaintiff may give evidence of the price for which 
the tract in dispute was sold by the defendant...............Bertol vs. Tanner, 252 


29. A general allegation that the work was defective, authorises evidence, 
to show particular parts of it defective..................+ Thornton vs. Linton, 253 


30. A co-defendant against whom no evidence is given, may be examined 
as a witness in behalf of the co-defendant sued with him. 
Franklin’s Curator vs. Snails 270 


31. The record of a suit brought by either party against a third, is 
admissible evidence to establish rem ipsam, i. e. that such a suit was brought 
and prosecuted to judgment. .oo.....ccsscecccssereseees Prall vs. Peet’s Curator, 275 


32. Parole evidence may be gone into, to show the consideration of a note. 
Hebert vs. Landry, 303 


33. Proof of partial payments are no evidence that the vendor has per- 
formed all the acts he was bound to perform, before he could demand the 
PRINS 6 iisssiciscess shits pasouadpubeseenrwacebsesestbsss McDonough vs. Zacharie, 313 


34. A record from a court in this state does not require the certificate of 
the judge to give it authenticity................sessseseseees Peck et al. vs. Gale, 320 


35. Where a party claims for services, and avers them to be worth so 
much, the defendant may, under the general issue, give evidence of a special 
eontract between the parties.................. Powers vs. Steamboat Patriot et al. 347 


36. Evidence cannot be received as to the existence of facts which are not 
put at issue by the pleadings.................... iemcka dads ive Stone vs. Clifford, 349 


37. In an action by an undertaker of work, the testimony of persons of 
the same class should be received cum grano deductionis. 
Courcelle vs. Lansans, 361 


38. Where the parties entered into a written contract to build for a certain 
sum, and afterwards made a verbal agreement, by which the original plan 
was changed, in an action by the undertaker on a quantum meruit the 
defendant may give in evidence the original contract to show the value of 
work under the verbal agreement. oo...........scceiccesceeseeeees Seeaheseeseoweenio ab. 


39. Contradictory evidence does not authorise the reversal of a judg- 
ment on a question of fact...................5 Babin vs. Phillipon’s Executors, 374 


40. A re-sale is one way of establishing the injury arising from a breach 
of contract, but it is not the sole way....... Sectnces Wilbor vs. McGillicuddy, 382 


41. When a private instrument is referred to in a public act, executed 
between the same parties, and annexed to it, no further evidence js required 
of the authenticity of the act under private signature...... Delogny vs. Nash, 425 
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42. Parole testimony of an oral alteration in the written instructions 
SMMNOE NO: TOOMEV Oss «::+:000005 ascvossserencsasennnssenamudexesent Pew vs. Livaudais, 459 


43. Testimony cannot be received, which is inconsistent with the 
pleadingS................0+ ‘sss sWacsndueseceeeauee cus cncqheuibeniea Young vs. Chaney, 462 


44. Any evidence which establishes a right to have them reduced, 
although it does not come under the head of compensation or payment, is 
NR. .cisincniserennsee sndesespnedepercssscccutesiaypaiil McCombs vs. Dunbar, 517 


45. Courts of justice will not require, after a great interval of time, the 
same exactness of proof, as in recent transactions.......,.... Walker vs. Fort, 535 


46. Parole evidence may be received of the probable revenue of the 
common property............+6 sanasind ne ane-capememebiade ciaaannauie Gosselin vs. Abat, 549 


47. Protests of captains of vessels are not good evidence, unless in the 
event of the death of the persons making them, nor can they be received to 
prove an authority in the master to sell the ship in case of risk of her loss or 


pRB 050.0 crsesgeienncepetng sencacecdiiimessts sooes SER: Peck et al. vs. Gale, 321 
48. A certificate of a sale made by a parish judge in his character of 
RUCTIONGSE-1S POO CVIGENECE........:0cctoceocresscciouaposgensccauvheoksanavedensseeih ab. 
EXECUTION. 


1. Under a forced alienation of property, the purchaser will acquire no 
title unless the formalities of the law be strictly complied with. 
Delogny vs. Smith, 418 


2. The return of the officer, that the property was sold after legal adver- 
tisements, is not COMCIUGIVE > .,....6c.. és ensievdaecdonseduaracsys ce avciti usin touiecn ab. 


3. The person whose property is sold under an execution, cannot be con- . 
sidered as a party to the act of sale..... ... ....cccsccsccscssccccecsscescnccescees a 3 


4. The creditor cannot treat a conveyance as null, and proceed to sell the 
property. He must bring an action to set aside the conveyance, before he 


can levy his execution...............000csesceiccegesceneccecons Childress vs. Allen, 477 
5. The purchaser of property at a forced sale, is not subrogated to the 
rights of the judgment creditor...............cscsesceees soseseeeereeeeeeseaegeresee - 4d. 
EXCEPTIONS. 


1. Where there are exceptions sufficient to authorise a dismissal of the 
suit, any thing said or done, in relation to others, cannot affect the rights of 
the POOEN OR. « cnsscces coresenececnnncios tOnenceansnsnnoqaunteinens Rogers vs. Reynolds, 461 


FACTORS. 


1. Factors must execute their trust with care, and diligence, and rea-- 
aatmabbe Geet. <0. ...cscesrecneacsovcssscenssnanescebiseeye Jackson vs. Morse, 555 
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2. They must be prompt in communicating, distinct in their accounts, and 
punctual in their dealings...................cc00e.008 coneesencced Jackson vs. Morse, 555 


FOREIGN LAWS. 
1. The laws of other States must be proved by evidence, to enable the 
Supreme Court to take judicial notice of them. When they are not so, the 


case will be decided by our own laws.........00.......0000 Crosier vs. Hodge, . 357 
FRAUD. 
1. The charge of fraud against an insolvent debtor cannot be made unless 
within ten days after the appointment of syndics............. Blunt vs. Conn, 217 


2. Whether an action of nullity could in any shape be maintained to 
avoid the effects of a judgment of homologation when, subsequent thereto, 
proof could be adduced to.show fraud in the insolvent. Quere ?............ ib. 


3. A contract fraudulent ab initio on the part of the buyer, is not transla- 
tive of property, and the owner may claim it as if it had never been sold. 
Prall vs. Peet’s Curator, 27% 


4, Where property has been fraudulently alienated, if it be subsequently 
sold by the sheriff, for the vendor’s debts, the purchaser at that sale, and 
who was not a creditor of the vendor, cannot attack the conveyance. 

Childress vs. Allen, 477 


5. Where fraud is charged, the verdict of the jury will be affirmed, 
although the evidence upon which it was rendered, be not free from sus- 
Ee oe NE ee Richardson vs. Parry, 529 


HEIRS. 


1. Whether in case there be heirs entitled to inherit jointly with an 
absentee, who is not known to have ceased to exist, they have or have not 
the right to the exclusive possession of the estate ?—Quere ? 
Babin vs. Phillipon’s Executors, 374 


2. When there are none such, the heirs of the absentee may be put in 
POMBORMIER 0.00 .eiccecvccsececoscce cones Sapataude sas oleae Hokcsenpuascepasescogesvercesscete wb. 


3. A stranger, claiming without right to be heir, neither acquires the 


rights, nor incurs the responsibility of one.................+++ Walker vs. Fort, 535 
INTEREST. 
1. Interest does not run on the price, after suit has been instituted against 
the vendee for the premises................s.ssececssereceeeees Daquin vs. Coiron, 404 


2. The judgment cannot cumulate the interest, which had accrued at the 
time stipulated for payment, with the principal’sum due, and decree interest 
on the aggregate amount thus formed................csesse0es Nerault vs. Dodd, 431 
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3. The court cannot decree interest unless it be given by the award. 


Janes vs. Richard, 486 


INTERROGATORIES. 
1. If a party is required to answer interrogatories, and state whether he 
had not contracted to sell the property claimed, to the defendant, and he 
answers in the negative, his answers cannot be disregarded; unless the 
facts disclosed in them, show there was such a contract as the defendant 
ng td... nec piesverddiveenvies war cuerqebarenehedieleeuvkestinsegenhh Bach vs. Hail, 116 


2. When the plaintiff is interrogated to declare whether certain slaves 
claimed by him, had not been sold by him to the defendant, and he denies 
it, his answers cannot be allowed to be disproved by witnesses: it would be 
establishing the sale by parole testimony, which is prohibited by the code... ib. 


INSURANCE. 


1. If a quantity of cotton in several warehouses be insured to a given 

amount, and the insured suffers a loss by the destruction of cotton in one of 

the warehouses to the amount insured, he is entitled to full indemnification. 
Nicolet et al. vs. Insurance Company, 366 


2. He is not compelled to reduce his claim in the proportion which the 
cotton destroyed, bears to the whole he had in the several warehouses....... ib. 


3. An error in a policy of insurance, may be corrected by the memoran- 
dum left by the insured, and the answer thereon, of the officer of the com- 
POY sass. ede caseicleetaeesdanddawddeese tence Lippincott vs. Insurance Company, 546 


INTERVENOR. 
1. An intervening party has no right to take advantage of the insufficiency 
of the pleadings or proceedings in attachment against a defendant. The 
nullities are relative only, and the defendant alone can urge them. 
Emerson vs. Fox, 178 


2. The owner of property, a partition of which is sued for in the Court of 
Probates, cannot intervene in order to obtain a decree of that court, recog- 
elena Ca sop Sic nerttssaprdeantsinsinmneremss emo Curtis vs. Curisi, 513 


INJUNCTION. 


1. In suing for damages on an injunction bond, it is sufficient to allege 
damages by the wrongful suing out the injunction with the bond annexed ; 
and to show that the injunction was either dissolved or abandoned in order 
to recover the amount of damages the party may prove he has sustained. 
Penniman vs. Richardson, 101 


2. The gist of the action is the wrongful suing out the injunction; and 
not the court from whence the writ enjoined came, which is merely inci- 
dental to it. Forno matter from what court, the injury was the same....... 2b. 
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4. Where an order of seizure and sale is stayed by injunction, the party 
obtaining it, is confined, in the appellate court, to the grounds on which the 
injunction was obtained in the court below............... Landry vs. L’Eglise, 


5. A prayer that the injunction may be dissolved with twenty per centum 
damages, does not authorise judgment for these damages and fifty dollars 
ia siinces ierein sisksnerbisigeredings as snigavesonsexmnsiengastcmienseetinien ene 

6. Under the act of 1831, the court in dissolving an injunction, may give 
damages to the amount of twenty per centum, though they have not been 
WONOR Is ciscedinasdel vedas witni vos iaicliianas saps cl ce avn case ahaa oe ues siceii 

7. The dissolution of an injunction is prima facie evidence, that damages 
have been sustained by the plaintiff in execution......... Florance vs. Nixon, 

8. A Court of Probates cannot take jurisdiction of a case in which it is 


asked, that the defendant be decreed to make a conveyance of a tract of 
MMA OY So cockncns Ca cosecnel pense or oseies ease bh Cetotbenonreeerien Rhodes vs. Rhodes, 


INSOLVENT. 


1. Where a debtor presents his schedule and prays for a respite, which is 
refused by his creditors, and ipso facto a cession of his property ensues, the 
law does not require a homologation of this refusal, but orders the pro- 
ceedings to continue as if the cession had taken place in the first instance. 

Arcenauz vs. his Creditors, 


2. Creditors who failed to attend the concurso or meeting of creditors, 
cannot plead ignorance of the law, or want of notice, in order to set aside 
the proceedings of those who attended and voted for syndics and the terms 
GF EO BRIO OF UID CRANE DIDDBIET 65 «5 ccssepnes sas edisscesves secebesoegeaed en sees iss 


3. The sale of a surety debt alone is null and void, even if the principal 
debtor is insolvent. For insolvency does not destroy the principal obli- 
gation ; if it did, it would follow that the surety was discharged. 

, Andrus vs. Chretien, 

4. Privileged creditors who have been paid the amount of their debts 
cannot attack the regularity of the sale of the insolvent’s estate until 
they have returned the money. A demand of the syndics will not authorise 





PAGK. 
3. When there is no reasonable ground for an appeal, it will be considered 


as frivolous, and the judgment below affirmed with ten per centum damages 
OE ROE SS ae Aa eT Penniman vs. Richardson, 


101 


219 


ib, 


ab, 


289 


308 * 


37 


48 


euch en WOR? 2 i i Nolte et al. vs. their Creditors, 264 


5. A syndic whose functions have not expired, may demand that the 
insolvent, who has come to better fortune should surrender his newly 
acquired property; and in such a case the petition need not be sworn to. 
But the judgment must not be absolute; it must be to account, and an 
allowance must be made for the relief of the insolyent and his family. 

Morgan vs. Dalton, 


333 
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6. When the creditors are represented as in a concurso, the right of pro- 


ceeding against an insolvent, belongs exclusively to the syndics, 
Rogers vs. Reynolds, 461 


7. A creditor of the insolvent residing out of the parish where the pro- 
ceedings take place, but within the state, is entitled to notice by letter from 
De MONT 6.62 Sio scien TRAITS Moore vs. Jacobs, 524 


8. The responsibility of the syndic, for debts due the insolvent, which 
have come into his hands, depends upon the exercise of due diligence, 
Mellieur vs. his Creditors, 532 


9. Syndics are not bound in solidum for the acts of each other............. _ 1b. 


10. The syndic when called on is bound to show the date when moneys 
WOTO FOCCIVOM.......000 sc cccccccrcccceccscccccces wrccoeconnace cscane eecescsetesessceeece® ib. 


11. The estate of the insolvent is not responsible for a charge arising 
from the negligence of the syndic...............ccssceeecsseseeseceeeceee eneseceeeees ab. 


12. The syndic has no right to interest on his debt, after funds come into 
his hands sufficient to discharge it.............scsesssecsccssecesssvececcsseccevescee® ab. 


13. A creditor is entitled to the amount for which he is placed on the 
bilan, unless it be shown he is placed there through error................+ eos 0D. 


14. In contests between creditors of an insolvent estate, where the 
genuineness and legality of claims are controverted, the claimant is bound 
to establish his credit by strict proof...........,.....+ Guerin vs. his Creditors, 558 


INDORSEMENT. 


1. A negotiable paper indorsed in blank, transfers the right to it, in full 
property, to the holder, and he can maintain an action on it, without filling 
Op Ro cer censiattrtsemsmrisinmnimcuaaeeiel Nerault vs. Dodd, 430 


JURIES. 


1. The act of 1830 repealing that of 1829 relative to juries in the parishes 
of Orleans and Jefferson, revives those in force before the repealed act. 
Prail vs. Peei’s Curator, 274 


2. The act of 1827, which requires the sheriff to summon not less than 
thirty-six jurors, does not inhibit him from summoning seventy-two......... ib. 


JOINT OWNER. 


1. A joint owner who neglects or refuses to answer a letter, by which his 
co-owner announces to him, he had purchased a stranded vessel formerly 
belonging to them, on joint account, cannot afterwards claim a portion of 
the Pemmel......cccssscccscocerscocscsvcvecsssevcrcccccscebecooese Peck et al. vs. Gale, 321 











622 





INDEX OF 
s . *. a * . PAGE, 

2. One joint proprietor may séll his share to another co-proprietor, and 
incur the responsibility of a vendor............... Ide STS Daquin vs. Coiron, 404 


3. The joint owner of a lot, may enforce a mortgage, which he holds on 
the undivided portion of his co-proprietor, notwithstanding the pendency of 


© Ol Bar PON oii tiicin. cs sien <iiligs inca bap tnhcie duces Gleises vs. Maignan, 530 
JUDGMENT. 
1. A confession of judgment on a condition, has no effect until the con- 
dition Bq, pemBerned o:0.004065 0000 0ses0s,ntenctingioune ..M'Donough vs. Zacharie, 313 
JURISDICTION. 


1. Where one of several heirs appoints another of the heirs as agent to 
sell and dispose of the joint property, and pay over the portion coming to 
the heir who constitutes him her agent, she can sue him in the District 
Court and compel him to render an account of his agency. 
Bronaugh vs. Bowles, 120 


2. The defendant residing in one parish, the District Court of another 
jurisdiction cannot take cognizance of a suit against him. Jurisdiction is 
denied to ail courts but those of the defendant’s domicil; unless expressly 
Gi vee by Me OPM A on .000 cncroresvossossseceresnvonscscencsone .. Thomas vs. Dixon, 125 


3. Where there is no property of an estate on which the Court of 
Probates can act, a suit to set aside a conveyance made to the ancestor by 
one of the heirs, must be instituted in the courts of ordinary jurisdiction. 
Benoit vs. Benoit, 223 


4. Courts of Probate have exclusive jurisdiction in all cases of passive 
debts of a succession, administered by a curator, executor, &c. 
Prall vs. Peet’s Curator, 274 


5. The Criminal Court is without jurisdiction in a suit, on a recogni- 
CGS ois acre nosis tists cn snbdanmatcn dncenas eauoun’ Peirce vs. Morgan, 342 


6. The District Court has no jurisdiction of a suit against minors under 
the age of puberty, who are not represented in the state, although a curator 
ad hoc be appointed to defend them................. ie oland vs. Stephens, 483 


7. The District Court cannot entertain jurisdiction of a suit to annul the 
judgment of a Court of Probates, appointing an administrator to an estate. 
M‘Combs vs.Dunbar, 517 


LANDS. 

1. Lands held for a series of years in virtue of a Spanish grant and 
survey, and which have been confirmed by the United States government, 
will not be disturbed by adverse claims, evidenced by titles of similar per- 
fections, but later in date; and especially when they do not call for the 
locus in quo, but only for land near and adjoining it. . 

Palfrey vs. Martin et al. 40 
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2. Claimants who have possessed and made improvements on the dis- 
puted premises, will be allowed to claim the benefit of them, although they 
have been enjoined not to remove them, or had them allowed in the suit 
SE GOD....<ce0csiisciterenns tne peeagune seestnens Palfrey vs. Martin, 


3. A settler by virtue of a pre-emption right who enters the land, and 
makes a payment according to law, cannot be ousted by a sale of the same 
tract to a subsequent purchaser, unless the settler failed to make the subse- 
quent payment: The forfeiture that might have arisen from that circum- 
stance is waived by the law of May 4th, 1826............ Godeau vs. Phillips, 


4. In the sale of a.tract of land containing a specific quantity of acres for 


a certain price or sum, and within certain described limits and boundaries, 


if the quantity of acres it actually contains fall short of that sold, the vendee 
cannot compel the vendor to make up the deficiency. 
Johnston vs. Quarles, 


5. There can be no increase or dimnution in the sum paid, on account of 
deficiency or disagreement in the measure or quantity sold, when the object 
is designated by the adjoining tenements and sold from boundary to 


6. So if a tract of land is sold to contain three hundred and twenty arpents 
for five thousand dollars, and described as bounded by a bayou in front and 
tenements above and below; and on measurement it is found to contain 
only two hundred and seventy-five arpents, the purchaser cannot recover 
Ge QO ois iS onlin ccs assipsinenaten ecedutievianicienmanndeaiernetll 


7. In the confirmation of land titles by the United States Land Com- 
missioners, if the sale to the grantee and claimant was not fully established, 
the confirmation enured to the benefit of him who held the original or 
See GIN... on 0nsnncescceccesseremnpsentiapeccionsanonen tiaras Sackett vs. Hooper, 


8. The acts of Congress granting donations of land on settlement fights, 
expressly gives the preference in case of conflict to that which is based ona 
written evidence of claim derived from the Spanish government. 


Swift vs. Williams, 
LESSOR. 


1. If by a clause in the lease, the lessors are authorised to resume the 
premises, if the lessee neglect to keep a road in good order; the state of the 
road may be proven by witnesses............ Navigation Company vs. Allard, 


MINORS, TUTORS AND CURATORS. 


1. Minors ef al. claiming redress against their tutors e¢ al. are bound to 
pursue them in the alternative, demanding an account or payment of such 
sums as they may suppose to be due. In such a case the remedy by ordi- 
nary attachment is not legal, and when a tutor or curator, absent from 
the state, is sought to be made liable for his administration of an estate, the 


PAGE. 


59 


ab. 


ib. 


234 


209 
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pursuit can be rendered legal in no other way than by the interposition of a 
CURR Reick esas Sec ciate ewdtistesisevetesees Collins vs. Batterson, 242 


2. The curator of the succession of a deceased partner is to cause an 
inventory and appraisement to be made of the portion of the deceased 
EE eacensis vcsvsceussubsrsauevetes weciecus Prall vs. Peet’s Curator, 274 


3. The curator of a vacant succession is the proper representative of the 
heirs, and a judgment in his capacity of curator, is as valid and efficacious 
against the succession, as if rendered against the heirs................00.ces00e ib. 


4. When goods on which a party has a privilege are sequestered and sold 
by consent, he has a privilege on the proceeds................ssessecseeseceesseees 274 


5. When made a party to a suit pending before the partner’s death, 
against the partners, the curator cannot require the transfer of the suit to 
the Court of Probates....... Bin Ra ih AERTS pak» che eet TO -  R ib. 


6. An emancipated minor has a right to receive the balance of his estate 
in money or notes in the hands of his tutor, without the intervention of a 
family meeting.................00« tse eomege Heirs of Withers vs. his Executors, 363 


7. The law requiring opposition to be made within ten days to the 
appointment of curators, is limited to cases, wherein regular notice has been 
i cnnines <othasanaerescevenacsseetivanp Tilden vs. Kendrick, 471 


8. Persons living out of the parish where the succession is opened, but 
having a domicil in the state, are competent to be appointed curators........ ib. 


9. Whether, when minors are removed permanently without the state, 
with their tutor by nature, and the succession or any part of it, to which 
they may be entitled, remains, it should be administered as a vacant suc- 
CI OT rsinicttrorcivesiosen ativipthiinasitineindat Roland vs. Stephens, 483 


10. A minor, emancipated by marriage, may dispose of and alienate his 
moveable property, without the consent of a family meeting, or the 
authority of the judge......0.scscssvesseessovecceses Grigsby vs. Leuisiana Bank, 491 


11. The minor, emancipated by marriage, has a right to demand of her 
curatrix an account of her administration............ Guienne et al. vs. Hepp, 515 


12. A minor is not affected by a sale which his co-heit makes, nor in 
such a case is his claim barred by prescription................ Walker vs, Fort, 535 


MOURNING DRESSES. 


1. The widow’s claim for sustenance, habitation and mourning dresses on 
the estate of her deceased husband, is only allowed in cases where the wife 
brought a dowry, and when she relinquishes the interest arising on it the 


PE ciessievivnserescanevcsexee suieneesstiegns Noeceapnnsnatid Hagan. vs. Sompeyrac, 154 . 
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2. The claim of the wife upon the estate of the husband for habitation, 


mourning dresses, &c. is limited to cases, which show a settlement and 


constitution Of COWTY .e......ccscscossecctscarescenersedeses osncvadlcsial Pool vs. Pool, 465 
MORTGAGE. 
1. The third possessor may plead that the act of mortgage does not 
authorise the executory process.................005 M‘ Donough vs. Zacharie, 313 


2. The mortgagor cannot complain that only part of the premises were 
seized, though he might object that this part was more than sufficient to 
entialy: Wile Webbie: 6 csi cick’. sarsdseiside navsencannddnbe tats Gaiennie vs. Questi, 433 


MOTHER TONGUE. 


1. The objection, that the proceedings were not in the French and English 
languages, will not avail, unless there be evidence on the record to show, 
that French wasthe mother tongue of the party............... Lafon vs. Smith, 473 


NOTICE. 


1. When the report of experts or auditors is made out it is necessary 
that it be filed, and the motion to homologate it be made in open court, 
before notice to the adverse party, to show cause, &c. and ten days allowed 
to make the opposition, after the motion to homologate. 

Thomasson et al. vs. Waters, 71 


‘ 


. 2. In cases where the law requires notice to be given, the terms of it 
must be complied with................60 + beds QU Gi tess Fevedes Stone vs. Clifford, 349 


NEW TRIAL. 


1. A new trial willnot be granted on the ground of newly discovered 
evidence, if it appears from the affidavit of the party applying, that that 
evidence consists in the testimony of a person whom he had summoned as a 
witness and dismissed without examination....... .Wilbor vs. McGillicuddy, 382 


NONSUIT. 


1. Judgment of non-suit irregularly obtained, will be set aside. 
Poydras vs. Tusson, 443 


OPPOSITION. 


1. The right of third parties to oppose an execution, is limited to cases, 
where the person making the opposition is the owner of the thing, or has a 
privilege on it....... escvewtccpebec owssreclpestentudcssh Shines Skillman vs. Purnell, 494 

79 
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OVERSEER. 

1. If an overseer be employed for one year, but discharged without cause 
before its expiration, he may at once sue for his wages. But if he be recon- 
ciled with his employer and resumes the management of the plantation, he 
cannot sue until the expiration of the POOR. aS Ai ec eccces Chevalier vs. Borie, 299 


PARTNERS. 


1. Where two partners in trade, agree on a partition of their partnership 
property, and to wind up their business, and one of them sells to the other 
all his interest in the concern, which consists of debts due to the partner- 
nership, &c., he guarantees to the vendee, not only the solvency of the 
debtors, but is bound in warranty to make good the loss occasioned by 
their imsolVON’y...........0.0.ssvestig phase es libeerk ae besiyey Morgan vs. Davenport, 184 


PAGE, 


2. Where the obligation is made to a commercial firm, the parties com- 
posing it must join in the action. ..,........csssseesssseeeesees Crozier vs. Hodge, 357 


3. A surviving partner is excluded from the curatorship of his deceased 
POE ss cicgnee «ceca teicucuscs iocecanst soabeuateeses seupesuati ees Tilden vs. Kendrick, 471 


4. A commercial partnership is confined te personal property, and if real 
~ estate be acquired by the firm, it will be joint and not partnership property. 
Skillman vs. Purnell, 494 


5. Partnership effects are first responsible for partnership debts........... . i. 


PARTITION. 


1. A map or plat, on which the division lines of several co-proprietors of 
a tract of land are traced out and laid down, forms a complete partition of 
the joint property, as if each line had been actually run and marked by the 
CNN iis cise csc cesocncemosqnduindindedpsnepianahinses Compton vs. Mathews, 128 


2. Partitions may be made either really or intellectually ; and an intel- 
lectual division may not only be made of rights and actions, but also of cor- 
poreal objects.............. 1 moneuned ateptibeih paghs apicavesthove tosssousdevseede coccee 


3. Co-heirs after partition, remain warrantors to one another for any 
trouble and eviction, which proceeds from causes anterior to the partition ; 
and guarantee, that the debtors of the succession, are solvent the time the 
debts become due. The same rules and obligations apply to partners in 
trade. ..ssciiesse Dateien ihr s+ <remvatevievesssntensometed Morgan vs. Davenport, 184 


4. And where in any partition, sale, exchange or transaction, between 
co-heirs or partners in trade, which has for its object, the division of the 
community or partnership property, if the vendee, or any of them suffers 
lesion of more than one-fourth of the true value of the thing; he can cause 
the rescission of the partition, transaction, &c.; and compel the vendors or 
other co-heirs or partners to make good the loss..............:.ssesees PRR EEE ab. 
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PARAPHERNAL ‘PROPERTY. og 


1. A slave which is paraphernal property belonging te the wife, cannot - 
be sold for the state and parish taxes assessed against the husband, although | 
the slave in question be included in the assessment. 

Harrison et al. vs. Faulk et al. 68 


2. The circumstance of a separation of property between the husband 
and wife, in which the latter obtained a judgment against her husband fora 
specific sum in money, does not alter the situation of the paraphernal or 
extra dotal property of the wife which remained to her in kind............... ib 


3. The purchaser of the wife’s paraphernal property, cannot call in ques- 
tion her title to that which was given in exchange for it.. Newsom vs. Adams, 23) 


4. Where paraphernal property of the wife is given in exchange, that 
received in place of it, partakes of the same character, and cannot be 
alienated by the husband, without her consent.. ............ssccseeessesseseeveves ab. 


POLICE JURY. 


1. An authority conferred on an inspector of cattle by the police jury of 
St Martin, to inspect “all droves intended to be taken out of the parish of 
St. Martin, to be sold on the Mississippi,” does not authorise the inspector to 
demand fees of drovers passing through St. Martin from other parishes. 
Fagot vs. Graderigo, 13 





2..The police jury have power only to pass laws and ordinances, and 
make regulations relative to the property which is owned and limited to 
their respective parishes, or brought there for deposite or sale..............+9 - tb 


3. The circumstance of property passing through their jurisdictional 
limits, does not authorise them to stop it for inspection or any other purpose. ib. 


4. The right of the public authority to establish and regulate ferries has 
been exercised both by the ancient and modern laws of this state: And 
the police juries can sell the privilege to keep one to the highest bidder, and 
enforce payment.........:.cccccocccesseseccecee Parish Treasurer vs. Russell et al. 93 


5. The legislature has conferred authority on the police jury to establish 
ferries and sell the privilege of keeping them, to the highest bidder, even at 
places where private ferries have been kept...............s00+08 Sanscosgigececes sone 740. 


POWER OF ATTORNEY. 


"1. The old Civil Code authorised a power of attorney to be given by the 
wife to the husband to receive her paraphernal property, either verbally or 
Seer sere reser areereesese minha tae eae Vs. Borel et al. 30 











628 INDEX OF 


PLEDGE. 


1. Property in expectancy may be the object of a contract of sale, but 
not of pledge, as the latter requires delivery............ Hagan vs. Sompeyrac, 154 


PAGE, 


2. There cannot be a pledge without a notarial act, or sous seing privé, 
Si Canis ons tx ntitats Ginna sesineni meta Shaw’s Syndic vs. Newton, 528 


PRESCRIPTION. 


1. An action to set aside a contract between a debtor and his creditor, 
made when the former was in insolvent circumstances to the knowledge of 
the creditor, and by which a~preference is given to one creditor over 
another, must be commenced within a year after the making such contract. 

Petit vs. his Creditors, 26 


2. A creditor may institute suit within one year after having obtained 
judgment against his debtor to set aside a fraudulent sale or disposition of 
his property, to the prejudice of his creditors; but such suit must have 
reference to fraudulent acts of a debtor, which indicate something more 
than a bare preference to one of his creditors....................ccccceeeeeeecees ee tb. 


3. The plea of prescription will be considered as contradicted, when the 
same party alleges they are proprietors in common with the adverse party. 
Palfrey vs. Mariin et al. 40 


4. Prescription does not begin to run until the creditor can sue. 
Landry vs. L’Eglise, 219 


5. If there be an agreement for the construction of a sugar mill, the 
period of prescription of the redhibitory action does not run from its date, 
z Lobdell vs. Parker, 328 


6. The mortgagee creditor, may oppose the plea of prescription, though 
the estate be not insolvent, and that whether there is an estate to be 
acquired, or a debt to be extinguished.......................Durnford vs. Clark, 199 


7. The authority to acknowledge a debt must be special ; attorneys at 
IAW OE WN, AVE MOU TIO OWED «oo is coi. oss csc ccscdenssccscesvesvevesosccca¥ee vases” ans 


_8. Prescription runs against a vacant estate, though no curator has been 
is. 0 ans remnta.pancemndsenennipnnagenssenmssnminessqeanenserves steatengentens ib, 


9. Prescription plead by one creditor does not enure to the benefit of 
SMGUST CHOGIIOE «ns ssigees cod cata araseys ssdev oa scape y das iandss<descunssecn noes ab. 


10. Where the estate is solvent, the chirographary creditor has no right 
to plead prescription against another creditor’s demand.....,.............00.06. 10. 


11. A promise to pay a debt can be considered in no other light, but an 


acknowledgment of its existence............ csesseseres ...Carraby vs. Navarre, 262 
s 
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12. One cannot renounce the right of pleading prescription, which may 

be thereafter acquired, but the debtor may renew his obligation, so as to 

make the time run from his acknowledgment, and not from the date of the 


CRUE MOTIIDE. 0, 565s c00<csegoues scnsasdonnevetassaussunndecrans .Carraby vs. Navarre, 262 





13. If it appear from the allegations in the petition that tHe plaintiffs 
claim is based upon the illegal acts of the defendant, it constitutes an 
offence or quasi offence, and the action is barred by the prescription of one 


YORE «5 sno seceunne inchs ansciesacecesuenss eoocdiaevancealddnwmah <omeuas Wood vs. Foster, 338 
14. Prescription may be pleaded in the Supreme Court, at any time 
before final judgment........... nanasandaecnuensad Percy ef al. vs. Millaudon et al. 568 
PRIVILEGE. - 


1. Where creditors accept a conveyance of the property of their debtor to 
secure the payment of a debt due to them, by public act @ vente a remeré, and 
reconvey it, for a sum sufficient to cover their debt, and allow a credit; 
they thereby become privileged and mortgaged creditors of the insolvent, 
to the amount of such sale..............ceccceesssscecseees Petit vs. his Creditors, 26 


2. Creditors who have made advances to a planter on the faith of a letter, 
pledging his crop then growing, cannot claim a privilege on the proceeds of 
the crop sold by the syndic of the planter and debtor. 
Hagan vs. Sompeyrac, 154 


3. If the advance made by the creditor has been employed to take up a 
note of the debtor in bank and secured by a mortgage, he might have 
insisted on being subrogated to the rights of the bank against the debtor, 
and in doing so, would have had a mortgage on the debtor’s plantation, but 
no privilege on the crop growWiNg.............cscccccscsesceccsesseesccees aseaqpendnas ab. 


4. There was no antichresis or pledge in this case, but only a promise of 
payment out of the proceeds: of the crop, which the creditor was not 
authorised to enter upon the land and reap the fruits until he was paid....... 2b, 


5. The state has no privilege for taxes due itby any of its delinquent 
GORAGER co 0000000 cnsaeneverserensousiotnasenssamtenpsee tad CeMipheeecniiencbineebtieisheds ab. 


PROMISSORY NOTE. 


1. The negotiability of a promissory note made in that form, is not 
restrained or in any manner altered, by the circumstance of its being — 
paraphed ne varietur by a notary public................ Abat vs. Gormley et ul. 238 


2. The bona fide endorsee of a promissory note is not responsible for 
any equity existing between the maker and payee; but where the con- 
sideration of the note was a transaction between the maker and the party to 
whom it was endorsed; and the note was made payable to a third person 
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PAGE: 
to obtain his security, the equity may be gone into an action between the 


OUGOLOU WN REE Soi. ois cc cub ew Rl web ies icdice caees 2: Lancelos vs. Robertson, 259 


3. Where three individuals are bound in solido for the‘'whole amount of 
a note, if the holder accept a less sum from two of the drawers, who are 
released from responsibility, the endorser is discharged...... Abat vs. Holmes, 351 
4. The holder of a note has no right to change the obligation of the makers, 
without the consent of the endorser............cccccccceecscscecceeceevcececcceseuse ib 


5. When the obligation is joint, all the obligors must be made parties to the 
TAR Lavnigstthbosbibn soesahiodersicvstvvossocsscns Sncdbeibsetvbecdis Barrow vs. Norwood, 437 


6. Abill payable to several, or a joint note, produces a joint not a several 
cle ak dipeeiiinisetends ca tinhabinanecnveqevsineibnestarssaresadiseersewias’ ib. 


7. On a joint note, the parties are only responsible for their virile share. 1b. 


PRACTICE. 


1. At the time the Civil Code was adopted, laws might be passed in 
both languages; and, in construing this work, effect will, if possible, be 
given to both the English and the French texts......... Borel vs. Borel et al., 30 


2. But if the law, as written in each language, presents different ideas, a 
compliance with either is sufficiont...............0.sssscccessoessecsscccees sesseenes ab. 


3. When the evidence leaves the facts of a cause in doubt, this court will 
not reverse the judgment of the judge a guo, who knew the parties and the 
Witnonsed ime the CONC 6.55.66 secccecssccecescceessces Solibellas vs. Reeves’s Curator, 55 


4. The verdict of the jury will be considered as responding to the issues 
made by the pleadings, when there is any doubt as to its application, unless 
it clearly expresses the contrary............... Harrison et al. vs. Faulk et al., 68 


5. A suitis properly brought in the name of the parish treasurer, on a 
note payable to him, for the sale of a public ferry, when the ordinance of the 
police jury requires bonds taken for this object, to be given in his name. 

Parish Treasurer vs. Russell, 93 


6. Ina suit on a note payable in cotton, it is sufficient to set out the note 
and the breach of the contract arising on it, to enable the plaintiff to recover 
the value of the cotton as damages................ssssee0 Hunter vs. Spurlock, 97 


7. It is not required that an answer containing a demand in re-convention 
should be served on the plaintiff. The latter is in court, and is bound to 
take notice of the issues the law raises without an answef...................000+ ab. 


8. According to the 312th article of the Code of Practice, three judicial 
days must elapse and intervene between taking judgment by default and 
making it fina], or the judgment will be reversed and set aside. 

Hall vs. Mulholland, 113 








ha 
ob 
ob 











PRINCIPAL MATTERS. 631 


PAGE. 
9. If answers to interrogatories are presented to be filed after the trial 


has commenced, the adverse party may have time allowed to except or 
object to them, by acontinuance or postponement of the cause ; but he cannot 
Ghject Co GUT CRN. coo. cccccoseuscoccccatecepttoctate Bronaugh vs. Bowles, 120 





10. A joint heir or joint proprietor or co-parcenor can sue and maintain 
a petitory action against a mere possessor without title for the whole undi- 
vided succession or property...........6...c.ceseeceeseeeees Compton vs. Mathews, 128 


11. Plaintiffs in a petitory action must recover by the strength of their 
own title, and not by the weakness of that of their adversary. 
Phillips vs. Flint, 146 


12. An order dismissing a rule, which would in effect have operated asa 
final judgment against the party, requires the signature of the judge. 
Collerton vs. M‘Leary, 429 


13. A suit which is terminated, is as if it had never been instituted. 
Thompson, vs. Dupuy, 432 


14. The assignee of an act of sale in the nature of a vente a réméré can 
institute a possessory action against the vendor and recover possession of 
the property sold, and hold it subject to the conditions of the vente a réméré, 
as made to the original purchaser..................000000005 Bullard vs. Phillips, 151 


15. Trying a cause, on a day different from that set for trial, is not per se, 
such an irregularity as calls for a reversal of the judgment. It is only where 
it furnishes grounds to believe, that the parties were not heard, that such a 
consequence follows. .............ssseeessees octhés Baeteegecess Janes vs. Richard, 486 


16. In construing instruments, the intention of the parties, when it can be 
ascertained, always exercises a powerful influence in the interpretation of 
the language used, and to ascertain that intention, all parts of the writing 
must. be looked into, and the whole considered................ Walker vs. Fort, 535 


PLEADINGS. 


1. An allegation that work was defectively executed, necessarily carries 
with it the allegation that damages have been sustained. 
Thornton vs. Linton, 253 


2. If work is to be paid for by instalments before it is finished, pleading 
payment does not admit the work was executed according to contract....... ib. 


3. In an action for illegally suing out an injunction, an allegation that the 
writ was dissolved, coupled with an averment, that the defendant had been 
enabled to move his property out of the reach of process, sufficiently charged, 
that the writ was wrongfully sued out, and that damage was sustained by 
SPI soc ceracstcinivess § ITA ACEC cSieteh fu ceSenbehin .Florance vs. Nixon, 289 
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4. Itis sufficient if the plaintiff state his case clearly in the petition, if he 
does, technical objections cannot affect it................+ Florance vs. Nixon, 289 


5. A plea admitting the execution of the note sued on, but denying it was 
legally transferred to the plaintiff so as to authorise him to recover, is a 
general defence, not a declinatory or dilatory plea............ Questi vs. Griffe, 306 


6. All matters of defence set up in the answer, are open to every objection 
of law and fact, asif these objections were specially pleaded. 
Daquin vs. Coiron, 387 


7. Under a special allegation of one kind of title, another cannot be 


POOR Sais <5 panas o osasewarceuese nee eiehu en canGes can xceewscen Delogny vs. Smith, 418 
8. Plaintiffs must be understood to claim in that capacity, in which they 
have a right to claim, on the facts stated......... Stineespneenine Walker vs. Fort, 535 
PROMULGATION. 


1. Courts are bound to take notice of the date laws are promulgated, 
although no evidence be adduced of the fact of promulgation. They are also 
bound to notice public laws, whether brought under their attention or not. 

L’ Eglise vs. Brenton, 435 


PROCEEDINGS IN REM. 


1. Proceedings in rem, are confined to cases in which the thing is aban- 
doned, and the owner unknown or absent........ oo+....-. Gassam vs. Wright, 449 


RES JUDICATA. 

1. The decision in favor of the validity of a will, in a suit between the 
heir and executor, does not form res judicata as to the rights of legatees 
under the will. Parties must be heard before they are condemned, and the 
legatees were not represented by the executor who defended the will. 

Valsain vs. Cloutier, 170 


RECONVENTION. 


_ 1. Whether a plaintiff can be re-convened for a trespass committed by 
brie vor@ors—-Quere £502. .....0esssed sesscccssecoessepeces Richardson vs. Periilat, 208 


2. Where the plaintiff takes a non-suit, the defendant’s claim in re-con- 
vention will be disregarded, if he be left in the situation he was before the 
inception ef the ault.........:.ccssscceccscovescenccveose M‘Donough vs. Hart et al., 457 


SALE. 


1. A verbal sale, accompanied by delivery of real or immoveable property, 
and of immediate and continued possession of the vendee, was valid under 
the laws of Spain, and before the adoption of the Civil Code, especially of 
ists cde ee eessamiiscnvs weessays piel Sackett-vs. Hooper, 104 
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2. An undivided portion or share of a co-heir of a succession cannot be 
seized and sold under execution. But such sale involves a relative nullity, 
which can only be taken advantage of by a person having a just title at the 
time, in ‘an action of rescission................. Fads ougsovessqnett Phillips vs. Flint, 


3,.{n the sale of a slave in a state where the property passes by verbal 
sale and delivery, if the vendee suffers the vendor to retain possession, and 
he sells and delivers the things sold, to a second vendee, the latter will hold 
it in'preference to the first................ccsceeseeee ees ...Madry vs. Young, 


4, Soa slave thus sold, being accompanied with delivery and payment of 
the price, transfers all the vendor’s right and interest, and needs no written 


5. A contract of sale is perfect between the parties by their agreement ; 
but it is necessary there should be a tradition, or delivery of the property, 
to vest itin the purchaser..., Emerson vs. Fox, 


6. The law considers the tradition, or delivery of immoveables as always 
accompanying the public act, which transfers the property: But if this 
property is attached by a creditor, it forms a legal obstacle to the delivery : 
The law does not consider that as done, which cannot be done........... seceee . 


7. Soin a sale from one partner to another, of property, made communi 
dividendo, the vendee is not presumed to take the property at his risk, unless 
he expressly assume it, and if he suffers lesion of one-fourth, he has his action 
of rescission... .. Morgan vs. Davenport, 


8. The curator of minors owes them interest on all sums due by him to 
the estate, from the day of his appointment, if they were due. If not due, 
only from the day of payment............ esniineoes Fulton et al. vs. Curtis et al., 


9. The curator owes interest for all sums from the time they came into 
his hands, unless he shows he put them out at interest 


10. There is no validity in an auction sale of real property, unless the 
assent of the owner be given in writing, or otherwise admitted. 
Pew vs. Livaudais, 


11. The validity of ‘a sale depends, not on a price being expressed with 
certainty in the act, but that a pune certain, should be agreed on by the 
parties PTIPTTTeiTiTiririiirietiiti ttt rir Sevccecees Poseceee oo» Walker vs. Fort, 


SHERIFF. 

1. A sheriff who sells property, under execution, on twelvemonths’ credit 
and omits to include a sufficient sum, in the twelve months’ bond, to satisfy 
the debt, interest and costs, when the amount of the property sold was 
sufficient, makes himself liable to the debtor or defendant in execution for 
the deficiency...........00000 Bbarssareberacitnncion o+s+e-Dugat vs. Villejoin et al., 


80 


160 


ab. 


178 


535 


23 
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2. If the property sold be insufficient to satisfy the oldest mortgage, the 


sheriff must cancel posterior ones.................+ soeseees Casanova vs. Aregno, 211 





3. The ministerial officer will be protected by a writ issuing from a court 
of competent jurisdiction, although the issuing of the writ be erroneous. 


, Went vs. Morgan, 311 


4. There is no law which requires, or would authorise, the sheriff to wait | 
three days for the bidder to find security..............es.cesse Lafon. vs. Smith, 473 mth 


D ] he 
sta 


5. A return by the sheriff, is prima facie evidence between the parties to a S -in 


SEIZURE AND SALE. 
1. Although a special mortgage be renounced, yet the vendor may exercise 
his privilege by the executory procees, when it appears by evidence, that he 
was to retain his general lien.......00......cssssessesesessens Howard vs. Thomas, 109 


given, and when paid, are to be in discharge or payment of the price of the ¥ 


object sold; in case of non-payment, the vendor can obtain his order of 
seizure and sale ‘on the deed and vendor’s privilege, by showing that the 
NN iis ecticns tercenntdanbinnis naar ebianeexaen ab. 


2. When a deed of sale recites that certain notes or drafts have been 


3. Ifin the act of sale it is stipulated, that the vendor hall perform certain 
acts, and that on his failure, the vedee may withhold or suspend the payment 
of the price, no order of seizure can be obtained, until the stipulation be 
OO I satis sin nen stein sittin ss sbad engines .M‘ Donough vs. Zacharie, 313 


4. The 642d and 746th article of the Code of Practice, are not in opposi- 
tion to each other, but afford. a double remedy; that is, the plaintiff may 
either proceed by the executory process, or cause the ji. fa. to be directed 
to the parish, where the property of the defendant is situated. h 

Lafon vs. Smith, 473 t 


SLANDER. 
1. Whether it is necessary to prove malice, or show actual damage sus- 
tained from the words spoken in an action of slander.—Quere ? 
Cauchoiz vs. Dupuy, 206 t 


2. In an action of slander, malice need not be expressly proved, it may be 
cn a eee ene en Tne Se natdaace vec euscpresiseRecevuses . 


SOLIDARITY. 


1. Where a suit is against persons bound in solido, according to the pro- 
visions of law which define the obligations of commercial partners, the 
judgment carries with it solidarity, even although it be not expressed. 

Prall vs, Peet’s Curator, 275 
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STATU LIBER. 


1. Where the parent of aslave child declares in a public act, that she gave 
her child its freedom from the moment of her death, the child is made a 
statu liber until the happening of the event upon which it becomes free. 

Valsain vs. Cloutier, 170 


2. By the laws of Spain, and while they were in force it was the law here 
that a legacy or dohation made to a slave enured to the benefit of the master 
’ in the same manner as if the gift was directly made to him.................. sane 


SURETY. 


1. The obligation of a surety is an accessory to the principal obligation, 
and must follow it ; so that the former cannot be sold without the latter. 
Andrus vs. Chretien 48 


2. The person who receives a debt as collateral security, is not otherwise 
responsible for it, except inasmuch as he has failed in discharging the duties 
of agent in making the collection................ccessseeees Carraby vs. Navarre, 262 


SLAVES. 


1. The acts of the legislature of 1807 and 1809, in relation to runaway 


slaves are penal, and have relation to public offences. 
Roquet vs. Richardson, 452 


2. Whether the owner of a slave, which may have been concealed, or 
hired without license, can pursue the person offending in a civil action, and 
on proof of the offence recover the penalty prescribed by law. Quere?.... ib, 


3. A person who holds possession of a slave without right or title, although 
his motives be not criminal, is,liable for expenses, to which the owner is put 
WO FOC OE CIR CO ooo sins caivecccsccnaeccctcsecccuvccecostesdesseccadenacuesdodwectouteees ab. 


SUMMARY TRIAL. 


1. The only difference between the summary and ordinary trial, is, that 
the former need not wait its regular term on the docket, but that any, and 


an early day may be selected, and that a jury is not required. 
Love vs. Banks, 480 


2. The provisions of the Code of Practice, with regard to summary trials, 
were intended solely for the courts of New-Orleans..................+ aidaeeenses ab. 


SUCCESSION. 


1. A settlement of the accounts of an executor, is no bar to an action 
against him for malfeasance in his administration......... Young vs. Chaney, 462 
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2. Although the debts of the succession be increased after the death Pa 
the testator, the executor is not responsible, unless it be shown that the 
increase was owing to his misconduct, or improper application of the funds. 
Young vs. Chaney, 462 


3. Executors can only charge two and a half per centum on the value of 
the succession, as estimated by inventory, Any claim for care and trouble 
exceeding that must be established by testimony..,.............sceecsseseneseees ib. 


TABLEAU. 


1. If on an opposition to the homologation of a tableau a creditor has a 
special judgment, altering in part the situation or amount of his claim, and 
another complains of this alteration and appeals, the appeal must be taken 
from the special judgment complained of, and not from the general judg- 
ment of homologation................0.ccssessseees Fulton et al. vs. Curtis, et.al. 192 


- 2, The endorser who has paid the note, is entitled on the tableau, to the 
place his endorsee would have occupied...............+ Suares vs. his Creditors, 341 


TAX. 


1. The corporation of New-Orleans is deprived of the power to lay taxes 
on property either real or personal, owned and held out of the limits of the 
incorporated part of the city and fauxbourgs, although within the general 
limits as defined by the act of incorporation of 1805. 


Lefferranderie vs. Mayor, 246 


2. When the corporation sells the right to receive a tax which has been 
illegally imposed, and cannot be collected, it is responsible in damages......._ ib- 


3. The state is entitled to the tax on foreign legacies which became due 
before the repeal of the act establishing it, notwithstanding that repeal. 
Arnaud’s Heirs vs. Executor, 336 


4. The act of the legislature, which requires that property seized for 
taxes, be sold after three months advertisement, means the three months 
immediately preceding the sale..... ...... onsetudeaerte vesie ok Delogny vs. Smith, 418 


5. The state is entitled to the tax on successions accruing to foreigners, 
which became due before the repeal of the act establishing it, notwithstand- 
ing that repeal..........:..... divsedicdecassnttpeliveds Quessart’s Heirs vs. Canonge, 560 


THIRD PARTY. 


1. A third party may avail himself of the nullity of a judgment when it 
forms the only legal basis of the action against him......Collins vs. Batterson, 242 
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USURY. 


1. A contract by which ten per centum per annum, is to be paid for the 
Joan of money, and two and a half per centum for advancing it, is usurious, 
Daquin vs. Coiron, 387 


2. And nothing but the principal can be recovered.................ssesseessees ab. 
3. An original agreement to pay six per centum, may be enlarged to ten. ib. 


4. An original agreement to pay interest at six per centum is not avoided 
by the partieseubsequently entering into an usurious contract, in relation 
to further forbearance after the debt becomes due.......... Rs ale oe cvececestD. 404 


VIA EXECUTIVA. 


1. The order for a writ of seizure and sale, is the judgment in the via 
ODOM 6s Roo Cokes Oise cao the vendo de cecguetiexsuste M' Donough vs. Zacharie, 313 


VENDOR. 


1. The vendor of aslave who takes a draft on a third person, who accepts 

and pays it, cannot at the request of the latter, make him a title to the slave, 

when he is only required to deliver to him the slave as the agent of the vendee. 
Flower et al. vs. Tuliaferro, 88 


2. If the vendor sells his slave, receives a draft from the vendee in pay- 
ment, which is paid by the acceptors at maturity, he is bound to makea 
title to the vendee ; and his making title to third persons who happen to pay 
the draft, has‘ no effect against the vendee, for they can receive no greater 
right than the vendor has, and which he has sold to his original vendee,...,.. ib. 


3. An agreement to consign crops to the vendor for sale, is not cancelled 
by a suit for the premises, its obligations continue so long as the vendee 
remains in possession and makes crops.,............ deniacns Daquin vs. Coiron, 387 


4. If the thing sold be impaired in value through the neglect of the buyer, 
the seller is bound to the restitution of the full price—aliter, where the 
purchaser has derived profit from the waste committed by him............. eos 40. 


5, Ordinary repairs, necessary to the enjoyment of the object sold, cannot 
be classed as improvements............... Rs Uabadasa scat eaves loudest Wc nem@uamedenaauay ab. 


6. By the old Civil Code, the vendee could not resist payment ofthe price 
unless he was disturbed by a suit..............ccccseceeees Thompson vs. Dupuy, 432 


7. Ifa suit by which the vendee is disturbed, be dismissed, he cannot resist 
the vendors claim for payment of the pricé............0...scess0e8 Wedeetedtacen dnd = 
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WARRANTY OF TITLE. 


1. The surety of the vendor of a slave who warrants only the title, is not 
liable for expenses to’ which the vendee is put in consequence of the slave "4 

, being affected with the redhibitory vice of running away. P 
' Cowand vs. Reynolds, 378 ‘ 
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2. But the vendor and surety are equally responsible on their warranty of 
title, forthe damages incurred in case of eViCtION...............0sseeeeereseeees vee 4D. 


3. The warrantor performs his warranty, if he causes the disturbance to 4 
cease by showing want of title in the disturber...M‘Donough vs. Hart et al., 457 4 


4. The heir is bound by the warranty of the person, whose inheritance he 
IG os co cvs erceshccsene epcakettteen pccnepcseveucveccesss cea ooee Walker vs. Fort, 535 


WILL. 


1. In a suit contesting the validity of a will by an heir, in which the exe- 
cutor is made defendant, and defends the will, and it is sustained, the rights of 
legatees who are not parties to the suit, are not affected by it. 





| Valsain vs. Cloutier, 170 ' 4 
WITNESS. . 
1. A party cannot be made a witness in his own case, except by filing inter- 
rogatories as provided in the Code of Practice............... Abat vs. Gormley, 238 


2. A witness on his voire dire may prove any fact which will show him 
i to bencpmnpnbeint 6566) sé. ii ercy lew idee sss veteccteesecste Trenchard vs. Elderkin, 294 
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